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SELBORNE CHAMBERS 
by 


J. E. CASSIDY 
One of Her Majesty’s Counsel 


In the last issue of The Australian Lawyer, Mr. Horace 
Chisholm writes that the demolishers are at work on Selborne 
Chambers, Melbourne, and that soon it will be no more. In 
Sydney, likewise the life of its Selborne Chambers, of the same 
vintage, draws to a close and a few words of tribute to the 
old building seem well deserved. 


The building has stood for seventy-eight years, and amidst 
changing times and changing inhabitants has altered little. 


The original floors, ground, first and second, are practically 
untouched. So also the 14-feet-wide hallways, the lofty ceilings, 
the rooms of dimensions originally designed. Let me write first 
of the building itself and then of the ebb and flow and change 
in and around it. 

The building was completed in 1883 and took its name from 
the then Lord Chancellor, The Earl of Selborne. Then aged 71 
he was at the zenith of his career. In 1873, after years of effort 
and in the face of considerable opposition, he had achieved 
the fusion of law and equity. In 1882 there had come to fruition 
another of his great aims, the housing of the Law Courts in 
one building in Fleet Street. The Courts were opened in that 
year by Queen Victoria, who handed to him the keys and later 
in the year bestowed an Earldom upon him. 


Small wonder then that in Phillip Street, Sydney, the new 
building was named to commemorate him. 


In September, 1883, gas was first laid on to Selborne 
Chambers (it has flowed freely since) through a new 4-inch 
main ordered that year. 


The first occupants of the building were the Mines Depart- 
ment, the Department of Agriculture, the Dental Board and 
the Patents Office. The glass partitions and doors with names 
of some of those departments embossed thereon were removed 
only a few years ago. 


In 1896 the invasion of the legal profession began, the 
pioneer being the celebrated and popular figure J. H. Want, Q.C. 


That year also came the Law School, taking over the space 
vacated by the Government Departments who had moved else- 
where. The Law School had been previously housed at Went- 
worth Court and its new home on the second floor was the 
beginning of a great era for it. 


By 1897 on the first floor were 11 members of the Bar. 


In the nineties electric light supplied by Sydney Electric 
Light Company, a private company, made its partial entry into 
_ the building. In those days light wires could not go underground, 
‘and in order to supply electricity needs to Macquarie Street the 
Sydney Electric Light Company found it necessary to install an 
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electric light pole on Selborne Chambers. It was not until 26 
October 1896 that the Municipal Council of Sydney Electric 
Light Act was assented to, giving power under s. 14 to break up 
streets and lay down and place under any street electric light 
wires. The necessary installation of this pole meant a windfall 
for Room 17 on the first floor and the one above, for as a quid 
pro quo for allowing the erection of the pole the tenants 
received as a concession free electric light. 


A. B. Shand was the lucky recipient and remained the envy 
of his brothers, who had to wait for years for electricity. 


In years succeeding 1896 the ground floor and first floor 
became fully tenanted and days of great interest followed. In 
1905, records show that Messrs. Biddulph and Salenger were 
in the rooms they still occupy, and with the firm was Fred 
Smith, their present managing clerk, still thriving after 57 
years’ residence. 


In 1913 the Law School moved to University Chambers 
and the second floor thus left vacant became flats. The 
proprietor of Selborne Chambers installed a large red light over 
the front door of Selborne Chambers with the name “The 
Selborne” on it in order to advertise his vacant rooms. 


Phillip Street, I am reliably informed, was somewhat of a 
Piccadilly in those days and a vigorous and united protest from 
the barristers succeeded in securing the removal of the offending 
red lamp. 

The neighbourhood of Selborne was a centre of interest 
during the early years of the century. 


Two brothers practised as financiers next door to Selborne. 
With the advent of the barristers, however, they went slowly 
out of business—not because the Bar would not borrow, but they 
would not lend. 


Cribbens had a flourishing business close by in those early 
days. It functioned as a livery stable, veterinary service and 
shoeing forge and was a distinct acquisition to the Bar, for 
many practitioners rode to work and left their horses there. 

Starkeys Cordial Factory was another landmark. 


Since 1913 many changes have taken place in Phillip 
Street. The ownership of Selborne was acquired in recent years 
by barristers and it is they who condemn it to death. 


Let me pass from the building itself to write something 
of the life within its walls. 


Lack of space permits only a light and random touch 
on the extent of the contribution Selborne Chambers has made 
to the community. The establishment of the Law School there 
and its development meant much for the study of law. Selborne 
Chambers provided premises wherein under extreme difficulty, 
financial and otherwise, an institution was founded and its 
future growth and progress assured. There the task was under- 
taken by Professor Pitt Cobbett, a distinguished scholar and 
patriot, by whose efforts the foundations of the Law School 
were surely and soundly laid. Selborne Chambers may justly 
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be proud of the services this grand man rendered and the 
direction he gave to the study of law. The distinguished careers 
of graduates during the years of his tenure of office amply 
illustrate his greatness. One hesitates to particularize by name 
any from the galaxy of talent that flourished in his time. 


Whilst the Law School progressed on the second floor, the 
first and second floors continued to attract notable characters. 
peo first floor provided a collection of practitioners — able and 
colourful. 


It could say of one section of its members-—they are the 
brightest and best of the Equity Bar, of another—they are 
colourful personalities, brilliant and vigorous advocates, masters 
of shipping law and commercial law. The ground floor had 
likewise its claim to fame, housing as it did a strange 
conglomerate — 


Pickburn, a brilliant lawyer, a joint editor with J. Le Gay 
Brereton of an instructive annotation to Paradise Lost; Jim 
Gannon, one of the greatest criminal advocates of his time, with 
interests far removed from poetry; J. H. Pike, the greatest 
lawyer of his time in matters affecting Crown Lands and 
resumption; then a batch of divorce experts and lesser criminal 
men, who seemed to live in a dark and dingy atmosphere quite 
different from the light and life upstairs on the first floor. 


Let us look for a moment inside some of the rooms. Room 
20 must always remain famous. From it issued a grand panel 
of Equity practitioners: Rich, Jordan, Browne, Williams, 
Hardie, all to become Judges. From Room 27 came a Governor- 
General, a Premier of N.S.W., a Supreme Court Judge, a 
District Court Judge, a President of the Industrial Commission 
and an Attorney-General. 


Room 23 has its claim to fame. During the visit of the 
Prince of Wales (now Duke of Windsor) it was occupied by 
Freddfe Lassetter—a graduate of Oxford who had spent many 
years in England and merely sojourned at the Bar here for a 
short period. A delightful companion, Freddie provided enter- 
tainment after 4 p.m. in Room 23, which was the scene of gay 
parties which the Prince of Wales, whom he had known in 
England, enjoyed. 


Room 23 has had also distinguished occupants, e.g., H. S. 
Nicholas, a brilliant writer and later Chief Judge in Equity, 
Sir Hubert Murray and others. 


I mention two other rooms, 17 and 24. The first mentioned 
housed the great advocate, Jack Want, concerning whom stories 
are legion. He was succeeded by A. B. Shand, a historic figure, 
a grand man, who was followed by his son, Jack. Jack Shand 
in turn was succeeded by his son, another A. B. Shand, the 
present occupant. 
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Room 24 deserves special notice for within it were two 
characters, Sid Mack and Horace De Lissa. The latter wore a 
topper, a frock coat, gloves and carried a cane. He rode to 
Chambers each day and was killed when thrown from his horse. 
The former made no pretensions to exaggerated dress. He was 
a peppery character and in angry mood on one occasion threw 
Horace, topper, frock coat, gloves and cane out of the room. 


In those days De Lissa’s style of dress was much in vogue. 
Many tenants of Selborne Chambers kept their top hats in 
Chambers; ready to wear at appropriate functions. When dis- 
carded by their owners the top hats were usually thrown into 
the waste paper basket—they were immediately pounced upon 
by the clerks who found a ready market at the Funeral Parlors 
in Hunter Street, at prices ranging from ls. 6d. to 4s. 6d., 
according to condition. On one occasion a funeral service of a 
member of the Bar was being held in St. Stephen’s and it was 
observed that an undertaker’s assistant had left on the church 
seat a topper upside down. A mourner observed that the 
deceased’s name was on the inside leather band. 


Let me turn for a moment to speak of a couple of 
interesting personalities. 


James Moriarty was an Irishman and a wit with a good 
country practice. He loved Irish terriers and bred them. 
Invariably he returned from country trips by early morning 
trains with presents from grateful clients. On one occasion 
he brought with him some live poultry, an Irish terrier and a 
box of Wanga pigeons. These were kept in Chambers the whole 
day and the crowing of a rooster, the barking of a dog and the 
cooing of pigeons called for considerable protest from his 
colleagues. 


I have said little of Selborne Chambers in recent years only 
because of limitations of space. No article on Selborne 
Chambers is complete, however, without short reference to the 
clerks. Selborne Chambers has been particularly lucky in this 
regard. Tom Ozard (now retired), who spent his life in Phillip 
Street and whom many of us remember with high regard, 
worked for giants such as Want and Shand. Arthur O’Neill, of 
the ground floor, is still with us and remains an evergreen 
despite the vicissitudes through which he has passed. Jack Sheen 
came to Selborne in 1904 and remained there until retirement 
in 1954. His reminiscences are both interesting and amusing. 
A loyal servant but a man of independent mind who would 
sturdily oppose any unfair infringement on his rights, he lives 
in retirement with the respect and affection of many who knew 
him. He tells an amusing incident concerning the telephone 
which was first installed in Selborne in Room 18A. The rental was 
£3/10/- per year and no fees for calls. In course of time a fee 
of 4d. a call was imposed. This led to trouble with one floor 
member. To avoid this impost he arranged each day a list of 
appointments for the next and would send Jack Sheen to deliver 
the messages. Revolting against this after a time, Jack Sheen 
deliberately arranged all appointments for the one time on a 
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particular day, taking care to see that two of the crankiest 
solicitors in Sydney were among the batch who would arrive 
together. Jack Sheen was conveniently absent when the ap- 
pointees assembled and the fuss occasioned began. Later on 
his return he found a very irate barrister waiting for him. 
“Have you any brains”, said he, to which the reply came, “Yes 
Sir, I did it on purpose to save my boot leather instead of you 
saving your half-pennies”. Sacked on the spot, Jack’s popularity 
with other floor members secured his immediate reinstatement. 


Selborne Chambers and its associations has meant much 
for the profession. It was responsible for good lawyers, 
vigorous advocates. Within it prevailed a spirit of camaraderie 
and goodwill that made life interesting, amusing and profitable. 


Mr. Chisholm records in his article that many to whom 
fame came in law and politics owe much to Selborne Chambers, 
Melbourne, and its associations. Selborne Chambers, Sydney, 
can record equally proudly with its Melbourne sister the 
achievements of its occupants in similar domains. It can speak 
of the profound learning of some, of heights of the art of 
advocacy achieved by others, of a brotherhood where goodwill 
prevailed and of loyal service of clerks. 


With no desire to promote a competition between the two 
sisters as to the quantity or quality of their offspring, may it be 
noted that in its years of life Selborne Chambers, Sydney, gave 
to the community a Governor-General, Sir William McKell— 
two Justices of the High Court, Sir George Rich and Sir Dudley 
Williams—a Chief Justice of New South Wales, Sir Frederick 
Jordan—two Premiers of New South Wales, Sir George Fuller 
and Sir William McKell—two Chief Judges in Equity, H. S. 
Nicholas and C. McLelland—two Presidents of the Industrial 
Commission, Mr. Justice Browne and Mr. Justice Taylor— 
many Supreme Court Judges and Mr. Justice Ashburner of the 
Federal Arbitration Court—many District Court Judges—an 
Attorney-General, Mr. Downing, and a leader of the Legislative 
Council, Sir Henry Manning, also a former Attorney-General. 


We regard with gratitude the old building so rich in 
memories and tradition. 


It will be with sorrow that we will witness almost daily, I 
anticipate, its gradual fading from existence until one day it 
is no more. There is to be reared in its place a modern and 
mightier building, but the Selborne Society recently formed 
will, we hope, be able to preserve something of the history, 
spirit and tradition of the old Selborne Chambers. 
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THE LAW AND SMALL MOTOR CRAFT 
by 
H. B. FARNCOMB 
Barrister-at-Law, New South Wales 

It is well known that in the past few years there has been, 
in Australia, a remarkable development in water sport 
involving the use of small power boats, often capable of a 
considerable turn of speed, used either as marine counterparts 
of the small sports cars of the roads, or as the towing agents 
in the exhilarating pastime of water ski-ing. Not only are these 
boats to be found in large numbers in the sheltered harbours on 
our coasts, but they also operate on inland waters — rivers, lakes 
and dams —in the country. Their size and type may range 
from the gleaming marine juggernaut used principally for 
racing at speeds of 100 knots or so, down to the modest outboard- 
engine-built-it-himself runabout whose owner engages, together 
with his wife, children and a picnic basket, in nautical adven- 
ture on, say, the George’s River on Sunday afternoons. 

These various craft are, indeed, both a source of pleasure 
and a sign of status to their owners who are entitled, within 
reasonable limits and under certain conditions, to navigate them 
where they like. Nevertheless they are not always regarded with 
equal affection by other mariners or, for that matter, on account 
of the noise they sometimes make, by the occupants of desirable 
waterfront home units. In fact, comparably with motor cars 
on the road, they can be a nuisance and annoyance and occa- 
sionally a danger to other users of our waterways and, indeed, 
lethal weapons in the hands of the inexperienced. 

In this short article it is proposed to consider some of the 
legal problems relating to the rights and responsibilities of the 
owners and navigators of these small craft. It may be said at 
once that it is not practicable to deal with current law on the 
subject in all the Australian States but it is hoped that the 
comments on the law in force in New South Wales will indicate 
the extent of the topic. 

References to the legislation of other States have been added 
at the end of the article. 

Right of navigation 

It may be convenient at the outset to examine the rights of 
navigation. At Common Law, the right of navigation in Tidal 
Waters is a right of way for all members of the public for all 
purposes of navigation, trade and intercourse — a right to pass 
and repass and remain for a reasonable time.“! Prima facie this 
right extends over all waters that are tidal and is not suspended 
when the tide is too low for vessels to float.@] That is to say, 
vessels in such tidal waters may, if they so desire, remain on 
the mud at low water. The right must be exercised reasonably 
without interference with the corresponding rights of others 
and, moreover, where it conflicts with a right of fishing the 

right will not be allowed to work an injury to the right of 
fishing. 

[1] Orr-Ewing v. Colquhon (1877), 2 App. Cas. 839. 

[2] A.-G. v. Terry (1874), 9 Ch. App. 422, 431. 
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As incidents to this right of navigation there are the rights 
of anchoring, of mooring and of grounding without any liability 
to the owner of the soil for the payments of tolls. There are, 
however, no rights of landing on or mooring to the banks or of 
towing along them except, perhaps, in places where custom has 
given the right. These Common Law rights in Tidal Waters can 
only be extinguished or modified by Act of Parliament and, of 
course, in busy ports and harbours in Australia, as in other 
parts of the world, navigation is in fact regulated by Statute, 
supplemented by regulations.) 


On Non-Tidal Rivers there is, under the Common Law, no 
general right of navigation since this right vests in the owners 
of the soil of the rivers, that is to say, the riparian land owners. 
A right can, however, be acquired by others through dedication 
or immemorial usage much in the same way as a right of way on 
land. In any case, when acquired, the right is simply a right to 
pass and repass, and there are no additional rights of anchoring 
or of mooring to the banks except in the case of necessity."), 


In New South Wales, however, any title to the bed of rivers 


or lakes thought to be possessed by private persons was taken 
from them in 1931." 


The right of navigation on a non-tidal river was considered 
by the Full Court of New South Wales in 1870 in the case of 
Peltier v. Darwent,! which concerned the River Murray. HAr- 
GRAVE, J., who dealt at some length with the topic in his judg- 
ment, was of the opinion that the right of navigation was a 
Common Law right to use the surface of all navigable rivers. 
His Honour relied principally on the judgment of LorpD DENMAN, 
C.J., in the Mayor of Colchester v. Brooke.™ This case, however, 
actually dealt with rights of navigation on a tidal river and 
was therefore not really an authority for so general a proposition 
as His Honour stated. Nevertheless, it is submitted with respect 
that in view of the particular conditions obtaining in Australia 
the decision was eminently a practical one and, in fact, since the 
year 1870 it does not seem to have been called into question. 


The legislation of the various State Parliaments in regard 
to inland water has, generally speaking, been directed to the 
particular aspect of water conservation and cognate matters, 
and questions of navigation have not in the past received much 
attention except in relation to the River Murray." 





[3] For example in N.S.W.: Navigation Act 1901-1960, Maritime Services 
Act 1935-1960; the Sydney Harbour Trust Act 1900-1953; and 
especially the “Port of Sydney Regulations” made thereunder. 

[4] Bourke v. Davis (1880), 44 Ch. D. 110; Orr-Ewing’s Case, supra. 

[5] Crown Lands (Consolidation) Act 1913-1931, s. 235A. 

[6] (1870), 9 S.C.R. (N.S.W.) 133. 

[7] (1845), 7 Q.B. 339. 

{8] For example, Marine Act 1958 (Vic.), Schedule V; regulations in 


regard to Victorian registered vessels for River Murray and 
tributaries. 
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In New South Wales the control of all inland waterways 
was vested in the Crown by the Water Rights Act 1896. But 
although the relevant sections of the later Water Act™® which 
superseded it might be held wide enough to cover not only the 
conservation and utilization of the water or rivers and lakes 
but also navigation upon them, it is understood that the Water 
Conservation and Irrigation Commission, which administers the 
Water Act, does not profess to issue licences, or otherwise to 
give permission to members of the public to navigate on inland 
waters other than on artificial dams and the like specifically 
within the Commission’s control. 


In the result, therefore, it is probable that on inland rivers 
(and natural lakes) members of the public have a general right 
of navigation, to navigate in a reasonable manner, to pass and 
repass and anchor temporarily, a right which in fact has 
doubtless been exercised on such waters from very early days 
in our history, and was recognized, in effect, in Peltier’s Case.“ 


Public rights of navigation do not, of course, imply rights 
to trespass over riparian or lake-side land for the purpose of 
reaching the water, e.g., to transport a boat. There are equally 
no implied rights of placing moorings of a permanent nature. 
But the right to pass and repass may not be interfered with 
by the owners of the riparian property by the erection of such 
structures as jetties, slipways or boatsheds out into navigable 
water. [2] 


The control of Artificial Water in New South Wales is in 
practice exercised by the Water Conservation and Irrigation 
Commission through its local officers, who have authority to issue 
licences for the individual operation of speed boats and for 
aquaplaning, etc., with a no-liability reservation in the event of 
boats striking submerged objects such as trees. On these waters, 
however, the authority for regulating actual navigation is, as 
will later appear, the Maritime Services Board. 


Regulation of navigation — Rule of the Road 

The International Rules for preventing collisions at sea, 
commonly known as the “Rule of the Road at Sea”, are enforced 
in all maritime countries by appropriate Statute upon “the 
owners and masters of ships and vessels upon the high seas and 
in all waters connected therewith navigable by sea-going vessels.” 
In this context the word “vessel” includes every description of 
water craft other than a seaplane on the water, used or capable 
of being used as a means of transportation on the water."*) 





[9] Section 1, now s. 4A of the Water Act 1912-1955 which replaced the 
Water Rights Act 1896. 


[10] Section 4A and s. 8. 

[11] (1870), 9 S.C.R. (N.S.W.) 133. 

[12] See also Navigation Act (N.S.W.), Part VIII, Division 4. 
[13] International Rule 1. 
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In New South Wales the relevant Statute is the Navigation 
Act 1901-1960 which, in Part VII, Division 4, enacts the Inter- 
national Rules."*! Other Australian States have similar Statutes 
while the Commonwealth Navigation Act 1912-1958 controls 
interstate and extra-territorial navigation. 


In New South Wales the Maritime Services Board is charged 
with the administration of the State Act"! and is authorized 
to issue rules and regulations within the jurisdiction of the 
Board. The jurisdiction is defined"! as meaning the navigable 
waters lying within three nautical miles of the coast and the 
inland navigable waters of New South Wales. By the “Inland 
Navigable Waters (Collision) Regulations’"” issued under the 
authority of the Navigation Act, the International Collision Rules 
are applied to all inland navigable waters of the State, and 
expressly to those controlled by Statutory bodies such as the 
Water Conservation and Irrigation Commission. 


The result of these enactments is to bring all small craft 
such as those of the type we are considering, within the ambit 
of the ordinary Rule of the Road at Sea, wherever they may be 
navigated. 

Further powers to control navigation are given to the 
Maritime Services Board by the Maritime Services Act.@8! The 
powers are very wide for the Board may make regulations in 
relation to “any matter or thing over which the Board has 
control or the general superintendence”,”*! and, in particular 
without limiting the generality of this power, may make regula- 
tions for “controlling and regulating the use of vessels or ships 
in the inland navigable waters of New South Wales generally 
and in particular for the purpose of diminishing or preventing 
the emission of sparks, smoke or noise therefrom or of preventing 
their interference with other vessels or ships or their use in 
such manner that they become an annoyance, nuisance or danger 
to any person’’.@° 

In pursuance of these powers the Board has made regula- 
tions to govern the operation of power-driven vessels. The most 
important are the Control of Navigable Waters Regulations 
N.S.W.,@") which deal with the control of “Boat, Power-driven 
Vessel or Ship, Yacht Races, Regattas and Water Sports” on 
any inland navigable water or in any port. It is provided inter 
alia that?) “Permission and/or licences must be obtained from 
the Board before a person may organize, promote or conduct 
races or regattas of any description, or water sport, including 
aquaplaning, water ski-ing or any similar activity, or may navi- 
gate or use or permit to be used, a power-driven vessel in any 
such form of water sport’. 

[14] The International Rules are contained in Schedule VII of the Act. 
[15] Maritime Services Act 1935-1960, s. 11. 

[16] Navigation Act (N.S.W.) 1901-1960, s. 3. 

[17] Gazetted 9 September, 1955. 

[18] Section 38. 

[19] Section 38(1)b. 

[20] Section 38(2)f. 

[21] Gazetted 24 February, 1956; Amendment August, 1958. 

[22] Regulation 3. 
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In regard to the navigation of individual power-driven 
craft, the following regulations are of special importance: 


“Silencing devices approved by the Board must be fitted 
and maintained so that no undue noise will be created by 
the exhaust. Navigating with an open exhaust is pro- 
hibited.” 1 


Prevention of undue noise from speed boats is a current 
problem and the Press not long ago reported numerous complaints 
from waterside residents of excessive noise from this source. 


Again, drivers of power boats must conduct themselves “in 
such a manner as will not cause any annoyance, nuisance or 
danger to any person or to any property.’’*! 


Another regulation deserves quoting in full: 


“A person shall not navigate or use a vessel or ship on any 
inland navigable water or in any port carelessly, negligently, 
recklessly or furiously or at a speed or in such a manner as 
is dangerous to or likely to cause injury to any person or 
damage to any property, including another or the same 
vessel or ship.’’! 


This is a most comprehensive regulation apparently owing 
some of its language to motor traffic law.@*! It supplements the 
International Collision Rules which, by Rule 30 thereof, makes 
those Rules subordinate to any special rules imposed by a local 
authority within its own jurisdiction. This particular Regula- 
tion would, no doubt, strike at craft manoeuvring at high speed 
among persons bathing or fishing, in the near vicinity of other 
small craft and, also, at any speed close across the bows of 
ocean-going ships entering and leaving harbour. Damage to 
property would probably include damage to fishing lines and 
nets, and to river banks, etc., by excessive wash. 


Further, “a person shall not, whilst under the influence of 
intoxicating liquor or of a drug, attempt to take charge of or to 
put into motion any vessel or ship, or navigate or berth or moor 
a vessel or ship on any inland navigable water or in any port’’.!" 


This Regulation also shows the influence of motor traffic 
law. 5] 


Penalties not exceeding £100 are provided for contravention 
of any regulation, together with a further penalty of up to £20 
for each day during which such contravention continues.!*! 





[23] Regulation 4(a) and (b). 

[24] Regulation 4(c). 

[25] —- 5(1), which does not, of course, only deal with “speed 
[26] For example, Motor Traffic Act (N.S.W.), s. 4. 

[27] Regulation 5(2). 

[28] For example, Motor Traffic Act (N.S.W.), s. 5. 

[29] Regulation 7. 
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Licensing of power-driven craft 


The information on licensing already set out covers the 
requirements in New South Wales for pleasure craft at 
present.@° Summarized, they are that no craft may be navi- 
gated on artificial water without licence or permission from 
the statutory body controlling the water, and no craft may 
engage in racing, regattas or other sport on any waters without 
licence from the Maritime Services Board. This includes a 
craft towing a water skier, etc., at any time. In this sport, an 
observer must also be taken in addition to the coxswain or 
driver. No licence or other permission is at present required for 
the operation of power-driven craft which are not “navigated for 
the purpose of racing or for any form of water sport”, so that 
people such as the picnickers earlier referred to in this article, 
who are scarcely indulging in “water sport” within the meaning 
of this Regulation, may ordinarily navigate their craft without 
—" from anyone on tidal waters and natural rivers and 
akes,! 


Nor, a fortiori, is a driving test or examination similar to 
that required before the issue of a motor vehicle licence a pre- 
requisite.@2] It is understood that these matters are receiving 
the careful attention of the appropriate authority in New South 
Wales. It may be remarked that the situation here in regard to 
power boat operating licences is in some respects comparable to 
that regarding motor vehicles in England up to a few years 
before the last war when driving tests were not obligatory. 


It does seem, however, that the time is ripe for the institu- 
tion of some form of test in all States, particularly for really fast 
craft. In Western Australia a “speed boat” is defined as a 
“motor boat designed for or capable of a speed in excess of 12 
knots.’’@31 With the development of engines of greater and 
greater power, however, perhaps some classification of licences 
based on speeds might be considered. 


Certain other matters associated with the operation of small 
craft may briefly be referred to. 
Moorings 

In New South Wales Regulations concerning moorings have 
been issued by the Maritime Services Board.'*] Licences for 
moorings are required; they must be of a type and on a site 
approved by the Board, and must be maintained by the licensee 


in an efficient state. Interference with legally established moor- 
ings is prohibited.@*! 





[30] Vessels operating for commercial carriage are not here considered. 


[31] Power Boats hired out require survey and the survey certificate may 
limit the area in which they may be used: Navigation Act (N.S.W.), 
Part IV, Div. 2. Navigation is also restricted within certain tidal 
areas by local regulations, which should be referred to. See also 
certain interstate regulations, infra. 

[32] Tests are required in Queensland, see infra. 

[33] Navigable Waters Regulations 1958 (W.A.), Reg. 47. 


[84] Mooring Site Regulations—N.S.W., gazetted 15 June, 1956. 
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Pollution of navigable waters 


This matter is dealt with in the Navigation Act (N.S.W.), 
the Water Act and the Navigable Waters Anti-Pollution Regu- 
lations 1955 issued by the Maritime Services Board. Penalties 
are provided for pollution of tidal, non-tidal and artificially 
conserved water.) 


Use of public jetties 

The use of these jetties is regulated by the authority in 
whose control they are vested. Public jetties are commonly 
available for the purpose of embarking and disembarking pas- 
sengers from and to public land but may not ordinarily be used 
for making fast to for prolonged periods. 


Breaches of Statutes and Regulations 

These are dealt with in the first instance in Courts of Petty 
Sessions by Stipendiary Magistrates, where some of the cases 
involving small craft might be described as Admiralty actions 
in miniature. 


Regulations in other States 

Victoria: Port Rule (Control of Motor Launches) 1960, 
gazetted 14 December, 1960 and issued™*! pursuant to the Marine 
Act 1958 deals with speed boats and water sport, including 
water ski-ing in some detail. Clauses 9 and 10 deal with 
negligent navigation and driving under the influence of intoxi- 
cating liquor or drugs, respectively. Certain other Port Rules 
define the limits of Victorian ports and navigable rivers flowing 
therein. Regulations as to moorings are contained in Port Rule 
(Moorings) 1954. Regulations as to inland waters are made 
by the State Rivers and Waters Commission. 


Queensland: The Motor Boat and Motor Vessel Regulations 
1960, gazetted 18 February 1960, have been issued pursuant to 
the Marine Act 1958 and relate to ports and inland waters. 
These are comprehensive regulations for all power-driven craft. 
They provide for the registration inter alia of all types, and for 
an oral or practical examination of persons seeking to operate 
them. Other matters dealt with include the control of speed 
boat races and water sports (Part V). Special provisions are 
made for the survey, registration and equipment of “Drive Your- 
self Motor Boats”, i.e., boats for hire (Part IV). 


South Australia: No Governmental regulations have yet 
been issued though certain seaside and riverside Corporations 
and Councils have their own by-laws on the subject, e.g., 
Brighton, Glenelg, Henley and Mannum. 


Western Australia: “Navigable Waters Regulations” were 
issued in 1958 under the authority of the Marine Act 1948-1953 
and other Acts. They deal with speed boats, water ski-ing 
(Amendment 22, December 1960), moorings and the use of 
public jetties. 





[35] See also the various State Marine Acts and Regulations. 


[36] Amendments promulgated as a result of the judgment of Sholl, J. i 
Hitchener v. Ham, [1961] V.R. 97. a of, J. in 
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Tasmania: The question of making regulations under the 
Marine Act 1921 is under consideration but it seems that no 
regulations on the subject of speed boats or water sport have 
yet been promulgated. 


Conclusion 


In conclusion it may perhaps be said that the problem of 
navigation on our waterways, both coastal and inland, is one 
which is likely to grow in complexity with the development of 
bigger and better speed boats and an increase in their number. 
Legislative interference in its amusements is generally infuri- 
ating to the public, yet what is amusement to one group of 
people may sometimes become a nuisance and annoyance, and 
occasionally a danger, to others. The problem, which is already 
being tackled, is ultimately to ensure reasonably full freedom 
of navigation and enjoyment for speed boat owners and those 
citizens associated with the sport, while preserving the rights 
and amenities of those others who prefer to move to and fro 
upon the water in more leisurely fashion, to fish or to swim, or 
even to live on a waterfront in comparative peace. 


Acknowledgments 


The author gratefully acknowledges the assistance of 
various interstate authorities in compiling this article and 
especially the officers of the legal branch of the Maritime 
Services Board (N.S.W.), though he, of course, is entirely 
responsible for any errors or omissions. 








The Australian Lawyer, August, 1961. 








































126 





THE AUSTRALIAN LAWYER 1961 





THE PROTECTION OF PRIVACY IN ENGLISH AND 
AUSTRALIAN LAW 


by 


P. E. NyGH, LL.B. 
Lecturer-in-Law, University of Tasmania 


The development of new and improved methods of 
recording and communication has posed the problem with 
growing insistence in the last fifty years whether the traditional 
common law safeguards against damage to the person, property 
or reputation of the citizen afford him sufficient protection. 


In the United States the common law has been found 
sufficiently elastic to provide an answer to this problem in a 
distinct right of privacy.“] Such a right entitles the citizen to 
keep his property, person or name secluded except in so far as 
this right would conflict with a legitimate public interest. A 
breach of this right will give rise to an action in tort without 
the need to prove special damages.@! 


Even though the American development in its inception 
relied heavily on certain 19th century English decisions for 
support and especially the dicta found in the case of Prince 
Albert v. Strange,™! there has been no corresponding develop- 
ment in England or Australia. In fact, in Victoria Park v. 
Taylor,“ the only case in which a British court seems to have 
considered the right of privacy as such, its existence was denied 
by the majority of the High Court."! The invitation extended 
by RICH and EVATT, JJ.,"! in their dissenting judgments to 
grant some recognition to this right has up to this day remained 
unanswered. 


A gross invasion of his privacy, however, may entitle a 
plaintiff to recover vindictive damages in an action otherwise 
based on one of the recognized causes of action. Thus, in 
Williams v. Settle™ the Court of Appeal allowed a plaintiff to 
retain the vindictive damages awarded to him by a county 
court judge in respect of behaviour on the part of the defendant, 
which SELLERS, L.J., described as “scandalous conduct and in 
total disregard not only of the legal rights of the plaintiff 
regarding copyright, but of his feelings and his sense of family 
dignity and pride. It was an intrusion into his life, deeper 
and graver than an intrusion into a man’s property.’ 

[1] The article The Right to Privacy (1890), 4 Harvard L.R. 193 is 
usually taken as its starting point. 
[2] Pavesich v. New England Life Insurance Co. (1905), 122 Ga. 190. 


[3] (1848), 2 De G. and S.M. 652 at pp. 696, 697. On appeal (1849), 1 Mac. 
& G. 25. 


[4] (1937), 58 C.L.R. 479. 


[5] (1937), 58 C.L.R. per Latham, C.J., at p. 496; Dixon, J., at pp. 507, 
508; McTiernan, J., at p. 524. 


[6] (1937), 58 C.L.R. at pp. 505, 521. 
{7] [1960] 2 All E.R. 806. 


[8] [1960] 2 All E.R. 806 at p. 812. See for another example of 
vindictive damages for breach of privacy Thurston v. Charles 
(1905), 21 T.L.R. 659. 
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At the same time the courts, both in England and in 
Australia, have been prepared to extend the traditional common 
law heads of action to include intrusions into a man’s private life 
of other than physical character. It is the purpose of this 
article to see in how far they have succeeded in affording 
protection in this regard. 


A prominent American jurist™! has said that the law of 
privacy seeks to protect four different interests of the plaintiff 
which he enumerates as: 


1. Intrusion upon the plaintiff’s seclusion or solitude, or 
into his private affairs; 


2. public disclosure of embarrassing private facts about 
the plaintiff ; 

3. publicity which places the plaintiff in a false light in 
the public eye; 

4. Appropriation to the defendant’s advantage of the 
plaintiff’s name or likeness. 


Adopting this division it will be interesting to see in how far 
English and Australian courts will afford protection against 
these types of breaches of privacy. 


Intrusion 


Any physical intrusion upon property or the person is well 
protected by the law of trespass. What is more, the law of 
assault and battery will protect a person against conduct which 
falls short of actual physical interference provided it causes 
him to have a reasonable apprehension of such interference.@® 
In the same manner the occupier of land will be protected by 
the law of nuisance against conduct which though not carried 
out on his land nevertheless interferes with his physical enjoy- 
ment of it. It will protect him against what he can hear and 
feel or smell, but it has not so far protected him against what 
he can see or prevented others from overlooking his property.“ 
This is probably the case where our law falls most gravely short 
of the American position. A plaintiff can seek redress against 
the invasion of his privacy by being hounded through repeated 
telephone calls,"*) but not against the spying of his neighbours. 
But as the recent decision in the Court of Appeal in Thompson- 
Schwab v. Costaki"*) shows, the courts are no longer confining 
nuisance to an assault on the senses of the nose or the ear, but 
are extending its scope to an assault on the emotions of the 
occupier as well, such as by the use of the adjoining premises 
for the purposes of prostitution. If the test is interference with 
the comfortable and convenient enjoyment of land, having 
regard to the usages of civilized society and the character of 
the neighbourhood,"*! then it would follow that at least an 


(9] Prosser Privacy (1960), 48 California L.R. 383. 
[10] Tuberville v. Savage (1669), 1 Mod. Rep. 3. 
[11] Victoria Park v. Taylor (1937), 58 C.L.R. 479. 
[12] Stoakes v. Bridges, [1958] Q.W.N. 5. 
[13] [1956] 1 All E.R. 652. 

[14] per Lord Evershed, M.R., at p. 654. 
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excessive spying on the part of one’s neighbours, or on the part 
of the public for that matter,"*] could amount to such inter- 
ference. Nor is it necessary any longer that the offenders should 
be immediate adjoining neighbours; with modern methods it is 
now possible to inflict one’s nuisance upon another from a 
——o distance and the courts have taken account of 
this.[¢ 


But even at its widest, the citizen is not protected against 
single acts of interference with his privacy. If he is fortunate 
enough to have retained ownership in the subsoil of the public 
road in front of his house he may have recourse in trespass 
against those who use it otherwise than for the purpose of 
passing and repassing.“" However, an isolated act of inter- 
ference not resulting from a continuing state of affairs will not 
normally amount to a nuisance nor will a merely personal injury 
unless it is the result of a public nuisance."*! Thus a citizen 
may be able to protect himself against a constant siege by the 
press of his house, but not against the single enterprise of a 
journalist or against conduct not affecting his enjoyment of 
the premises which he occupies, which, though it is annoying 
and embarrassing to him, does not put him in fear of physical 
contact, such as being shadowed in the streets."*! 


ae — Oe 


Public disclosure of private facts 


Assuming that the facts disclosed are true, the victim will 
find little protection in the law of defamation in those juris- 
dictions such as England, Victoria and South Australia, where 
truth is a complete defence. In the other Australian States, 
however, he will have protection against the publication of such 
private facts as cannot be justified by reason of public benefit.2% 
Very early the New South Wales Supreme Court, in Moore v. 
Haynes,™"! realized that these provisions could be used against 
the public raking-up of embarrassing private details of no 
greater public concern than that they were likely to excite 
general curiosity. Nor has it been held sufficient that the matter 
published is of concern only to a small segment of the public 
if it is given a coverage far beyond it.@?) 


—— ae te 
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[15] Lyons & Sons v. Wilkins, [1899] 1 Ch. 255, though in this case there 
was an element of intimidation involved. 


[16] per Townley, J., in Stoakes v. Bridges, [1958] Q.W.N. 5. 
[17] Harrison v. Duke of Rutland, [1893] 1 Q.B. 142. 

[18] Stone v. Bolton, [1950] 1 K.B. 201; [1949] 2 All E.R. 851. 
[19] Fongold v. Farrell (1937), 10 A.L.J. 386. [ 


[20] Defamation Act (N.S.W.) 1912, s. 7; Criminal Code (Qld.) 1899, s. [ 
376; Criminal Code (W.A.) 1913, s. 356; Defamation Act (Tas.) 
1957, s. 15. 


[21] (1881), 2 L.R. (N.S.W.) 327, 337. 
[22] Tisdall v. Hutton, [1944] Tas. S.R. 1. 
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A plaintiff can restrain the unauthorized disclosure of 
documents in which he has some right of property and which are 
disclosed in breach of confidence. This rule has a long-established 
ancestry harking back to LoRD ELDON’s judgment in Gee v. 
Pritchard,@*1 where he restrained the publication of certain 
letters written by the plaintiff to the defendant. And similarly, 
the publication of private etchings or a description thereof was 
restricted in Prince Albert v. Strange. So, too, a plaintiff can 
seek recourse against the wrongful publication of a photograph 
by the photographer whom he hired to make it.) Though copy- 
right may have been involved, these decisions are based on a 
principle which in its protection can go beyond copyright. 


However, there appear to be two important limitations. 
Firstly, it has been generally accepted that the documents in 
question must have been obtained originally in some contractual 
or fiduciary relationship, though the actual offender need not 
have been a party to it. On the other hand, the wording used in 
the judgments in Prince Albert v. Strange, a prominent 
authority on this subject, is wide enough to cover any 
unauthorized publications, whether the subject matter was 
obtained in a fiduciary relationship or simply pirated. 


Again, most cases have been concerned with something in 
which the plaintiff had some sort of proprietary right. A more 
interesting point is whether relief can be given against the 
disclosure of personal facts even when gained in a contractual 
relationship. 


In Wyatt v. Wilson,™) LorD ELDON seemed to think that 
the physicians of King George III could be restrained from 
publishing their experiences of the King’s last illness, an opinion 
for which the King’s descendants no doubt would be grateful 
today. 


More recently, in Philip v. Pennell,°! KEKEWICH, J., would 
have been prepared to restrain the defendants from publishing 
information derived from private letters in their possession, 
if there had been any circumstances which would have rendered 
such use a breach of confidence on the part of the defendants. 
There would appear to be no distinction in principle between 
information gained from letters or from actual experience. But 
even if the second limitation can be shown not to exist, the High 
Court’s decision in Victoria Park v. Taylor would have to be 
reconsidered before the first limitation could be removed. 





([23] (1818), 2 Swans. 403. 


[24] Pollard v. Photographic Co. (1888), 40 Ch. D. 345; Williams v. 
Settle, [1960] 2 All E.R. 806. 


[25] (1820), referred to in Prince Albert v. Strange (1849), 1 Mac. & G. 
25 at p. 46. 


[26] [1907] 2 Ch. 577. 
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False light in the public eye 

It is obvious that most publicity which places the plaintiff 
in a false light in the public eye would be defamatory. The law 
of defamation will protect him if even without directly making 
false statements about him he is placed in the public view in 
such a light as to incur its hatred, ridicule or contempt. Thus, 
to give a fictitious and lurid account of the plaintiff’s life in a 
film’) or to use photographs of the plaintiff as an example of 
a lecher®*) or a pervert!*] would be clearly actionable. Mere 
falsity is, of course, insufficient; it might be false to say of a 
prostitute that she is a paragon of virtue, but even if the 
American concept of privacy were accepted, she would not be 
able to recover. But false in this connexion is more than 
derogatory, it may be sufficient if it tends to lower the social 
acceptability of the plaintiff, such as by alleging that she was 
the victim of a rape. It is, perhaps, in this field that the 
American right goes further in granting a remedy against a 
false description which, though it does not defame the plaintiff 
in the strict sense, such as showing her as a heroine fighting 
with criminals, does cause her grave embarrassment.2" But 
the gap between these instances is small. 

Appropriation 

This category goes further than the two preceding ones 
and covers the situation where a man’s name or likeness is 
appropriated without his consent to serve another’s cause. The 
unauthorized use of the name of another is not in itself wrongful, 
as SCRUTTON, L.J., said in Tolley v. Fry & Sons Ltd.:®1 “It is 
not libellous in the absence of evidence to say that A. uses X.’s 
soap, even if he does not.” Nor can one prevent another from 
taking a likeness of him without his consent even on his own 
property. 3! 

But if his likeness or name is used in such circumstances 
as to subject him to the hatred, ridicule or contempt of his fellows, 
then the plaintiff will be able to succeed in defamation. Thus, if 
a name or likeness is used for advertising purposes in circum- 
stances which might cast doubts on a sportsman’s amateur 
status, as in Tolley’s Case, or which expose the plaintiff to 
general ridicule, as in the Canadian case of Mazatti v. Acme 
Products Ltd.,@*) he undoubtedly will have a right of action. All 
the more so if the defendant has put the plaintiff’s name to a 
letter or public advertisement in order to “frame” him and 
thereby gain a business or political advantage over him.@] But 


[27] Youssoupoff v. Metro-Goldwyn-Mayer Pictures Ltd. (1934), 50 T.L.R. 
581. 





[28] Gorbett v. Hazell, Watson and Viney Ltd., [1943] 2 All E.R. 359. 

[29] Thaarup v. Hulton Press Ltd. (1943), 169 L.T. 309. 

[30] Youssoupoff’s Case (1934), 50 T.L.R. 581. 

[31] Jones v. Herald Post Co. (1929), 230 Ky. 227. 

[32] [1930] 1 K.B. 467 at p. 473; [1931] All E.R. Rep. 131. 

[33] Sports and General Press Agency Ltd. v. “Our Dogs” Publishing Co. 
Ltd., [1917] 2 K.B. 125. 

[34] (1930), 4 D.L.R. 601. 

[35] Westgarth v. Murnin (1873), 12 S.C.R. (N.S.W.) 1; Queensland 
Newspapers Pty. Ltd. v. Baker (1937), St. R. Qd. 153. 
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the mere use of a plaintiff’s name, even in the course of an 
extremely embarrassing private joke such as a matrimonial 
advertisement inserted in his name, is not sufficient.2® 


Accordingly, the plaintiff in Pollard v. Photographic Co. 
might not have succeeded in defamation against the photo- 
grapher who had used her photo as a Christmas card. But she 
was fortunate enough to bring her case within the breach of 
confidence rule, which certainly protects patrons against the 
unauthorized use of photographs by the persons whom they 
hired to make them. But even as to photos or sketches they 
have_no such protection against a freelancer, as Miss Corelli 
found out when she sought to restrain the sale and distribution 
of postcards allegedly depicting her in trivial daily activities.” 


In certain circumstances the plaintiff may have a right of 
property in his name, the wrongful appropriation of which he 
can protect by way of an action for passing off. An early example 
is Lord Byron’s restraining a defendant from appending 
Byron’s name to the defendant’s poetry.™*! If the poetry had 
been so inferior as to endanger Lord Byron’s reputation as a 
poet, an action for defamation too might have lain.™ Recently 
it has been argued, albeit inconclusively, in Sim v. H. J. Heinz 
Co. Ltd.) that a professional man, such as an actor, may have 
a sufficient right of property in his performances or his voice 
so as to be able to protect the same by injunction against 
unauthorized imitation or appropriation. 


But the man whose personality or name has no commercial 
value, apart, of course, from the point of view of the exploiting 
defendant, is without remedy unless the misuse of his name or 
likeness is defamatory or an infringement of a right of 
property passed on in breach of confidence. 


Conclusion 


The survey has shown that English and Australian courts 
will protect the citizen against much which in America depends 
on the law of privacy. There are, of course, serious gaps in the 
protection afforded by the British courts, though steps have been 
taken-in several Australian States to guard against what is 
possibly the most notable gap, namely, the fact that truth is an 
absolute defence at common law to a civil action in defamation. 
Even so, there would be no protection against the publication 
of material which is not defamatory though highly embar- 
rassing, nor against the actions of enterprising individuals who 
stand in no contractual or confidential relationship to the 
plaintiff and whose conduct is not continual enough to amount 
to a nuisance. An extension of the limits of defamation as in 
Youssoupoff’s Case may show the way out of the first problem, 
the latter one, however, may require legislation. 








[36] Burkitt v. Fairfax (1902), 12 W.N. (N.S.W.) 28. 
[37] Corelli v. Wall (1906), 22 T.L.R. 532. 

[38] Byron v. Johnston (1816), 2 Mer. 29. 

[89] Ridge v. English Illustrated Magazine Ltd. (1913), 29 T.L.R. 592. 
[40] [1959] 1 All E.R. 547. 
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CASE NOTE 


Misdescription in Wills 


Misdescription of legacy in will—admissibility of earlier wills as 
evidence of the testatrix’s intention—whether legacy failed for 
uncertainty. 


The testatrix, being the holder of 7,500 ordinary shares in 
a named company, bequeathed to her nephew “my 750 ordinary 
shares” in that company. The testatrix originally had 750 
shares but her holding had been increased by a bonus issue to 
7,500 shares. The testatrix had made two earlier wills, one 
prior and the other subsequent to the bonus issue, and in each 
of these earlier wills had left the same nephew “my 750 
ordinary shares”. 


Cross, J., declared that the Court was entitled to look at 
the earlier wills or any instructions for such wills as evidence 
to show that the same words had been used by the testatrix on 
previous occasions to include some person or object to which 
they did not properly refer. This type of evidence was admissible 
where misdescription is alleged. His Honour concluded, how- 
ever, that an examination of the wills did not offer evidence of 
this kind, but rather it was probable to infer that the use of 
the words indicated that she did not understand the effect of 
the bonus issue and the consequent increase in her share- 
holding in the company. 


Whilst it would be reasonable to assume that the testatrix 
would have given all her shares to the nephew had her attention 
been drawn to the fact, this of itself was not sufficient for the 
Court. It must be shown that the words actually used in the 
will when construed in the light of the admissible evidence 
achieve the result which the testatrix intended and it could not 
be said that this had been established in the present case. 


His Honour declared that nevertheless the gift did not fail 
for uncertainty and that the nephew was entitled to the 750 
shares. In this regard the decision of the Court of Appeal in 
Re Cheadle; Bishop v. Holt, [1900] 2 Ch. 620 was applied. This 
decision, whilst logically open to possible criticism, was, how- 
ever, treated by Cross, J., as binding on him, particularly in 
view of the fact that in the present case the Court was consider- 
ing a bequest of a number of identifiable objects as distinct 
from the bequest in Cheadle’s Case of a number of objects 
which might be capable of being identified under one or more 
similar but different classes of objects. (Re Tetsall (deceased) ; 
Foyster v. Tetsall, [1961] 2 All E.R. 801.) 
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